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FD 1 Name and Address of the

Appellant

Maganbhai Haribhai Gediya
F- 1, Kranti Apartment Bhimjipura, Nava Vadajing
Ahmedabad

vt{@f®qw witnw& e GN6tv aEvg @tar }tjtq§qg aTM& vfa qqTf®HR;fIt
qanJW w&m 31fimT{t@t&Mt©aqagift©W aTM vw @qv@ar},aaTfbqa GIT&
&fBqadv©ar el

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vrTa VMR vr !HO&Pr aneW:-

Revision application to Government of India:

(1) &#h3wqq@ afbfhn 1994 dtwa &raeqtq©aTq w wM©qft $wIm wa
vt aq-wa&vqqwq©bdnfaBqft arq aTBqq atnq©fin, wto v!©n, fB©+xrjq, irqa
fawn, vtgtTtf©H, \iTw dRl vm, €wqRf, q{ f&dt, rrooor nt dt qF{} Tif@ ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4d1 Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

/.__.\ in respect of the following case, governed by first proviso to sub-section (1) of
,,\.Ti W\ Section-35 ibid : -

4/
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\\\.= -// in case of any loss of goods There the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

( a) WHa&qT@fMnEmMrqf#lffRaqawqqra&fBMlqawibTq@@avm
w3©raq@#ft&e$q$rd8qt vnaBT©NfBMqTq 9&w qPK£fatriI



In case of rebate of duty of excise on goods eiported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

rD qfaq@@ Hq,nqf$Pf©ntwa&©FMaqHEn@\)fhJ6fhnqqqa§tl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

Fi) &+fh{®EqqdtaRrHq©b WTan+Rqqt @ltt$f8eV®#tq{}3itq+aTin
qfq©waqdRm&€aTfa@aTqm,GFftabTnTqfk6d-©qqwqvMqfBv3Mm(+ 2)

1998 trRr 109 yRifqqqafhjT Will
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) WI mTa q@ (wBa) fhWTqdt, 200r bfbw 9 & G+mfa fBfqffg wg lima-8 g
a'1lfMfq,Bfqa3nM8 vfR waa9f§6fa+iv+dbms&,+taWF-aIM vd WftaaTaW dt
d-a vf&i& vrqafqawazqfhnamqfhl m&vry @drg@rE@qft$&3iwfe wro
35-{q{qqfRa dt buTTan&sw& my dtm-6 m@rg#tgfa'lt€tqtrTfNl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RhnaTaa&vlyqd€©gwqT@mawanal+vqBtatWO200/-=fN
$tanqnqwGjqq§T+©w©qv©©r©+@ra§t3trooo/-$tt$tW!"TamdtWql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

qb=BR #M3Fnqq3@qdaa@?Wftdhr RITqTfEr©wr&gfRa=fta:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) bdqa7aqHq!@ afbfhm, 1944 dt wa 35-dt/35++ dM:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) a+dRrad LInad B gaTtJ &wR &aaTa dt witH, wild & RMa q dhlBF©, ml
&:qT6q W ug eani wMqTqiWTUT Me) #tqfh{ &ihl=ftfB®T, wwwHiq 2-- gnr,
q€qTdt tnT) GHgT, PREFIqPR, aWIRTqTR-380004 1

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2’=dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form
EA-3 as prescribed. under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied bY a fee of
Rs.1,000/-, R,.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 La(Pt 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Redstar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.I.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) arqw w> afBfhm r970 qq tjqtfba dtalqgt -1 iT dtHfafqqffhfbP alaHam
aT8H qr qgaTaW qqf@HRf®km yTfb©Tft b alam i-+ tl86 dt vv vfhH v 6.5-o M@T
mquqq@fi@zmn§tqqTf@ 1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) qq ei?Iidf€rewld@tt+fwr@+q8f+Mdl 3itr qt wn aT@f§afhKmari isi
qfhgq@, &dhmTaq@rqd€qT@ wDdM=mfb@wr@wffBftD fhjIt 1982 $flfBm}I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dhEq!@,$#ha©rqqq@qd8©T@rwftdhqmTfimq (fM)vbufi wtati7
Tmd gvMgRT (Demand) Was (P,nalty) @T 10% W WTO{qT WfqqT+}I §TaTfh, af§6tH
If WIIT 10 mtS @N }I (Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

&dh mRS@ 3h8qT®t b3iM, HTftM§bT@dM dt gET (Duty Demanded) I

(10) 68(Secti,n) lIDba6afqUff+aITf%;
(11) fhaTma8q8e#ftz#trTftn
(12) 8qaehftethHf&fhw6ha® hnfiT!

=61gun 'df&awita’ q %81gqq$tquqqvwfta’qf®a®a#fhqqfn,fqq
fbITTrw iI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(x) amount determined under Section 11 D;
(xi) amount of erroneous Cenvat Credit taken;
(xii) amount payable under Rule 6 of the Cenvat Credit Rules_

(6) (i) Br aTaW#qf8 &Nta yTf©@WTb mer yds@ aq4rqF©q@sfjqlfi,td agb
fbv TTVR@ br0% y;msV13hq§T&qmwgfaqTfa,r§ta©wgaT r0% %Tms nqBun

I

In view of above, an appeal against this order shall lie before the Tribun€U on
payment of 10% of the duty demanded where duty or duty and penalty are in disputet
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Maganbhai HaHbhai Gediya,F 1, i':ranti Apartment,

Bhimjipura , Nava Vadaj, Ahmedabad-380014, (hereinafter referred to as “the appellant”) against

Order-in-Original No. CGST/WT07/HG/811/2022-23 dated 27.01.2023 (hereinafler wfened to as

“the impugned order”) passed by the Assistant Commissioner, Central GST, Division VII,

Ahmedabad NorTh (hereinafter referred to as “the adjudicating authority”).

2, Briefly stated, the facts of the case are that the appellant are holding PAN No.

AKZPG9539P. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)

for the FY 2014-15, it was noticed that the appellant has shown income from services in their ITR

reflected under the heads “Gross Receipt from sales of services (Value from ITII)”filed with

Income Tax department. Details of the same are as under:

F 8 )(r Gross Receipt from sales of ! Service Tax Rate

services

12.36%m136

Service tax not/

Short paid

2,80,064/,

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but had neither obtained the Service Tax registration nor paid the

service tax. The appellant were called upon to submit copies of required documents for assessment

for the said period. However, the appellant had not responded to the letters issued by the

department.

2.1 SubsequenTly, the appellant were issued Show Cause Notice No. CGST/AR-V/Div-

VII/A’bad-North/RPD-UR/81/20-21 dated 27.09.2020 demanding Service Tax amounting to Rs.

2,80,064/-/- for the period FY 2014-15 under proviso to Section 73 of the Finance Act, 1994.

The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and

imposition of penalties (i) under Section 77 (1), 77(2) Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated wide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 2,21,476/-only was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period FY 2014- 15 . Further (i) Penalty of Rs.

2,21,476/- was imposed on the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty

of Rs. 2,000/- was imposed on the appellant under Section 77(1) of the Finance Act, 1994 and
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3. Being aggrieved with the ilnpuElned order passed by the adjudicating authority. tIle

appbllant have ptcn,j'red the present appcal, inter alia, on the [ollt)wing grounds:

O The appellant submitted that the SCN is vague, cryptic and untenable in law as ilo

cong1,.nt fending are given in this and the same deserve to be quashed. ’FIle adjudicatillg

authority has not considered the value of sale of goods while deLerlninin8 lhc servicc lax

liability.

The appellant submitted that the 'SCN is issued on the basis of presulnl)Lions tuld I'ul'Lllcl

verincaLion \vas not done in the matter which is not valid. They made reference ol’ tIle

case of M/s Quest Engineers & C'onsuILanLs Pvl. Lcd. Vs. Comnlissioner, CGS’l' & C.

Ex., Allahbad[2022(58) G.STIJ 23'1-5(Tri, All).

rhey submitted that demand can’t be raised on the ground merely on the basis oF data ol

I Form 26 AS and ITR. they sublnitted that the activity oF construction of Residclltia I

Bunglow by the sub-contractors will be also works contI'acl servicc and valuaLion oF lllc

same would be dcLernlined as per Rule 2 A uf Sci'vicc tax(Delel'nlinalioll ol

Value)Rulcst2006 and the 60% abatement on the total recipient is available to Llle111 bcin!!.

original work. Besides Lhis as pcr NoLI. No 25/2012-S’l' (latecl 20.06.2012,consll'llctioII

services to a single residential unit that is not part ofa rcsidelltial colultlex are cxclul>lcct

from service tax.

a

a

, The appellant submiLtcd that lhcir remaining inconle is wiLhin lllresholcl linlit alltl tIley

are not liable to pay service tax. Further they sLated that they have not suppressed tIlly

fact and the extended period can’t be invoked in this case. They prayed to set aside tllc

impugned C)IO and allow their appeal.

4. Personal hearing in the case was held on 09.01 .202'1.. Shri Pratik ’Frivcdi, Chartcl'etl

AccounLanl, appeared on behalf of the appellanl fOr personal hearing. He reiterated the colltclll li

of the wriLten subnrission. Further he requested for two days time to fIle additional subnlissioll

and the same have been received on dated 15.02.202'i- through ernail.

5. 1 have carefully gone through the facts of the case, gl'oullcls of appcal, sublrlissiolrs lrlaLlc

in the Appeal Menrorandurn and docunrcnts availablc on I'cco I'll, Thc issue to bc clccicled ill tllc

present apI>edI is whether the impugned order passed by the adjudicating authority, colrJirlllilIB

the demand of service Lax against the appellant along with interest and penalty, in the facts and

circulnstancc of the case, is legal and proper or otherwise. 'l'he demand perLains to tIle pcric,c.I

F.Y, 2014-15.

I find that in the SC:N in'qucstion, the demand has beeII raised on the basis of th

Tax Returns FIled by the appellant as the appellant fail( y of the deptII ltal letters in

:: F = 11:>i>



the remaining part along with interest and penalty.

7. Now, as per submission before me, it is observed that they were engaged in the business

of construction service during the F. Y. 2014-15 and received the total consideration Rs.

22,65,890/- for the same. They saId the material of Rs, 4,74,010/- and the same is considered by

the adjudicating authority while deterlnining their liability. Therefore one of the contention ol

the appellant that sale oF goods is not considered at the time of adjudication is not Tenable.

Debiting thc above from total turnover, the taxable income comes as Rs. 17,91,880/- oul

oF which the appellant has given sub-contracts of Rs. 8,99,602/- to sub contraclor for

construction of individual bunglow. He has furnished 2 Bills issued to them by “Dharmesh Patel,

Ambawadi, ramnagar, Sabarmati” wherein anrount for labour and material are shown separaTely.

As the appellant contended that the construction service to individual residential unit is

exempted from service tax as per Noti. No. 25/2012-ST dated 20.06.2012 but they failed to

submit any contract/supporting document that can establish that the service was provided to the

individual residential unit. As there was no dispute that the activity is covered under work.

contract service. They have shown amount Rs. 1 lakh against service portion on which they wel'c

required to pay the service tax only. However lhey could have availed the Cen\'at Credit of tIle

input services provided by the sub contractor.

FIle amount Rs. 7,99,602/- was shown against material portion. After debiting the materiai

portion amount Rs. 7,99,602/- form Rs. 17,91,880/- the net taxable value for the appellant Pot

service tax purpose comes as Rs.9,92,278/.. Further the appellant claimed that theY, were eligible

for the threshold benefit as per Nod .No 33/2012 dated 20.06.2012. While going thFOUgh the ITlt

Furnished by the appellant for the F. Y. 2013-14 it is seen that theY have shown Rs. 33+15>264/- as

labour income. Hence they are not eligible For the threshold exemption during the F. Y. 201 4-15.

8. In vie\v of the above discussion, I am of the considered view that the appellant is liable t"

pay service tax on the taxable value Rs. 9,92,278/- which comes as Rs. 1 ,22)646/- for the activitY

performed during F. Y. 2014-15 and the same is recoverable from them along with the intcrcst

and penalty.

9 In view of above, I passed the following order in appeal:

9.1 1 uphold the service tax demand of Rs. 1 >223646/_ only under the proviso to subsection (1 )

of section 73 of the Finance Act,1994;
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9.2 Interest as applicable, under section 75 of the Finance Act, 1994 is also recoverable oil Lhc

service tax amount as per para 9, 1 ;

9.3 I uphold the penalties under section 77(1 )(a), 77(1)(c) and 77(2) of the Findnce Act, 1994

9.4 I uphold the penalty under section 78 of the Finance Act,1994, equal to the service tax

upheld in para 9.1 above.

10. wflv gif Tra ni =Ft 'r{ wfM vr f+w:r aqa„$ n£-1% tt fRvr vl dre

The appeal aled by the appellant stands disposed of in above terms.
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f
Manish Kumar
Superintendent(Appeals) ,
CGS'F, Ahmedabad
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IVI/s. Mtaganbhai Haribhai Gediya,
F 1, Kranti Apartment, Bhimjipura ,

Na\'a Vadqi , Ahmedabad-380014
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Appellant

The Assistant Commissioner.
CGST, Division-VII,
Ahmedabad North

Respondent
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1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CCST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division VII, Ahmedabad North
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